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force.' According to the 2ooo census, foreign immigration contributed significantly
to both population and labor force growth in the United States during the i99os; foreign immigration accounted for 41 percent of the population increase and 47 percent
of the rise in the civilian labor force. 3 Between 199o and 2oil new immigrants generated all of the labor force growth in the Northeast, 50 percent of the growth in the
West, 36 percent of the growth in the South, and 3o percent of the growth in the
Midwest. 4
Despite their significant presence and contributions to the economy, immigrant
workers continue to inhabit the outermost margins of U.S. society. Their marginal
status renders them vulnerable to mistreatment, including workplace abuses. This is
particularly true for workers who lack legal immigration status, whether they entered
1U.S.
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Protecting the Labor and Employment Rights of Immigrant Workers

Because many of the industries in which
immigrant workers are overrepresented
involve dangerous working conditions,
the rate of injury and death for these
workers is disproportionately high.
Latino immigrants in particular are far
more likely to be killed on the job than
Immigrants, both documented and undoc- their counterparts of European ancestry.
umented, work long hours at the lowest- A recent investigation found that every
paid and most dangerous jobs in the U.S. day a Mexican worker dies on the job in
economy. In states with high percentages the United States. 12
of immigrants, three of every four tailors,
cooks, and textile workers are immi- When immigrant workers try to assert
grants. 6 Immigrants are also overrepre- their workplace rights, many face retaliasented among taxicab drivers, domestic tion and intimidation by employers, as
workers, waiters, parking lot attendants, well as legal and practical barriers to purand sewing machine operators. 7 The man- suing their claims. In oo the U.S.
ufacturing sector employs nearly 1.2 mil- Supreme Court exacerbated these obstalion undocumented immigrant workers, cles when it ruled, in Hoffman Plastic
the services sector employs 1.3 million, and Compounds Inc. v. NationalLabor Relations
one million to 1.4 million 8undocumented Board, that an undocumented worker was
workers labor in our fields.
not entitled to compensation for wages
lost when he was illegally fired for engag13
These industries are known for frequent
ing in protected union activity.
violations of wage, hour, and overtime
Unscrupulous employers have since tried
payment laws. A 2000 U.S. Department
to extend the Hoffman decision to deny
of Labor survey found that loo percent of
immigrant workers protection under any
poultry processing plants were noncomU.S. labor or employment laws.
9
pliant with federal wage and hour laws.
Just under half of the garment -manufac- Even after Hoffman, however, immigrants
turing businesses in New York City were are generally entitled to the same labor and
found to be out of compliance with the employment law protection provisions as
Fair Labor Standards Act (FLSA) in their U.S. citizen counterparts. The task for
2001. 1 0 A survey in agriculture that advocates is to know the law and its limits,
focused on cucumbers, lettuce, and the barriers that immigrant workers face in
onions revealed that compliance with accessing these provisions, and how to
labor and employment laws in these overcome these obstacles. Because immiindustries was unacceptably low. 11
grants toil alongside U.S. citizen workers
the country on a valid visa that has since
expired or entered the country illegally.
An estimated 9.3 million undocumented
immigrants live in the United States;
approximately six million of them are
5
undocumented workers.
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Press/Opa/NewYork Survey.htm
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12justin Pritchard, A Mexican Worker Dies Each Day, AP Finds, NEWSDAY,
March 14, 2004, wwwnewsdaycomnew/
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3

1 Hoffman Plastic Compounds Inc. v National Labor Relations Board, 535 U.S. 137 (2002).
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and often live with and support U.S. citizen the remedies now available to undocuchildren, basic knowledge of immigrant mented workers.
workers' rights also promotes the rights and
Undocumented Workers Protected as
well-being of native-born Americans.14
"Employees." That undocumented workers were "employees" within the meanI. State of the Law Pre-Hoffman
ing of federal laws (which generally conWorkers generally have equal rights under tain no express exclusion of immigrant
U.S. labor and employment laws, regardless workers) was well established before
of immigration status. This basic rule has Hoffman. The seminal Supreme Court
two exceptions: the Unfair Immigration- case addressing the rights of immigrant
Related Employment Practices Act, which workers under the National Labor Relations
protects against discrimination based on Act (NLBA) is Sure-Tan v. National Labor
citizenship and national origin in employ- RelationsBoard, in which the Court held that
ment, excludes immigrants who lack work undocumented workers were "employees"
authorization, and the Migrant and under the NLBA. 16 Courts also held that
Seasonal Agricultural Worker Protection federal employment antidiscrimination
Act, which is the principal federal employ- laws fully protected undocumented workment law for agricultural workers, excludes ers. 17 Likewise, before Hoffman, an undocthe approximately 40,000 workers admit- umented worker was found eligible for back
ted annually as temporary nonimrnmigrant pay under the FLSA., 8 And the Fifth Circuit
workers to perform 15
agicultural work under had held that the Agricultural Worker
Protection Act protected undocumented
the H-zA program.
farm workers.19
But while workers generally have equal
rights under U.S. labor and employment Similarly most state labor and employlaws regardless of immigration status, ment laws do not distinguish between
particularly after Hoffman immigration documented and undocumented workstatus may affect the available remedies. A ers. Pre-Hofftnan state court decisions
review of the legal landscape pre- usually held that protective labor laws,
Hoffman is instructive in understanding such as state minimum wage and wage

14

0ne in ten children in the United States lives in a mixed immigration status family in which one or both parents are
noncitizens. One-fourth of all children in New York City and nearly half of all children in Los Angeles live in mixed families. MICHAEL E. Fix & WENDY ZIMMERMANN, URBAN INSTITUTE,ALL UNDER ONE ROOF: MIXED-STATUS FAMILIES IN AN ERA OF REFORM
(1999), available at www.urban.org/Template.cfm?NavMenuID=24&template=/TaggedContent/ViewPublication.cfm&
PublicationlD=6599.
158 U.S.C.A. § 1324b(a)(3) (2002); 29 U.S.C A.. § 1802(8)(B)(2), (10)(B)(iii) (2001)
6

1 Sure-Tan v National Labor Relations Board, 467 U.S. 883 (1984); see also Local 512 ILGWU (Felbro) v National Labor
Relations Board, 795 F.2d 705 (9th Cir. 1986).
17

See Espinoza v Farah Manufacturing Company, 414 US. 86 (1973); Equal Employment Opportunity Commission v
Hacienda Hotel, 881 F2d 1504, 1517 (9th Cir. 1989); Rios v Enterprise Association Steamfitters Local Union 638, 860
t2d 1168, 1173 (2d Cir. 1988); Equal Employment Opportunity Commission vTortilleria "La Mejor," 758 F Supp 585
(E.D. Cal. 1991). Only the Fourth Circuit had held otherwise, at least in the hiring context In Egbuna v Time-Life Libraries
Inc., 153 F.3d 184 (4th Cir. 1998), cert. denied, 119 S. Ct. 1034 (1999), the employee's work authorization had expired
and his reapplication for employment was rejected. Without analyzing whether the employer knew of Egbuna's ineligibility for employment or had a "mixed motive" for refusing to rehire him, the Fourth Circuit made a broad statement that
Egbuna had no "cause of action" because he was not eligible to be employed in the United States. The same court also
held that the Age Discrimination in Employment Act did not protect a foreign national applying for a job from outside
the United States under the H-2A visa program because he was not authorized to work at the time of his job application
and therefore was not qualified for the job, Reyes-Gaona v North Carolina Growers Association, 250 F3d 861 (4th Cir
2001).
18

Patelv Quality Inn South, 846 F2d 700 (1 1th Cir. 1988), cert. denied, 489 U.S. 1011 (1989)

19/n re Reyes, 814 F.2d 168, 170 (5th Cir. 1987). See also Escobar v Baker, 814 F Supp. 1491, 1493 (W.D Wash. 1993).
Courts had also certified classes that expressly contained undocumented immigrants. See Montelongo v MIeese, 803 F2d
1341, 1352, cert. denied sub nom. Martin v Montelongo, 481 U.S. 1048 (1987), Six Mexican Wor~er' t Arizona Citrus
Growers, 904 F2d 1301 (9th Cir. 1990).
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claim laws, apply equally to undocument°
ed workers and those working legally.2
Employer Retaliation Illegal. Employer
use of workers' immigration status to
threaten, intimidate, or remove workers
in retaliation for their union activities
was also held to constitute an unfair labor
3
practice in violation of Section 8(a)( ) of
the NLRA.A At least one court had also
held that undocumented workers were
protected by the antiretaliation provision
of the FLSA.32
Back Pay Available; Reinstatement
Unavailable. Both the National Labor
Relations Board (NLRB), which administers the NLRA, and the Equal Employment
Opportunity Commission (EEOC) allowed
undocumented workers to receive "back
pay," that is, pay for wages that the worker
would have received, typically in an
unlawful discharge, but for being fired.
Employers were not allowed to use the
agency proceedings as a "fishing expedition" to discover workers' status, but if status were discovered, back pay was tolled as
of the date the unlawful immigration status was revealed. Both agencies held that
where an employer knew a worker's status,
reinstatement would conflict with the
Immigration Reform and Control Act
(IRCA) and was not allowed. 3
II. The U.S. Supreme Court's
Decision in Hoffman

NLRB ordered the employer to cease and
desist, to post a notice that it had violated
the law, to reinstate Castro, and to provide him with back pay. During a hearing,
Castro admitted both using false documents to establish work authorization
and being undocumented. The Supreme
Court held that the IRCA precluded
undocumented workers from receiving
back pay under the NLRA and that
undocumented workers were not entitled
to reinstatement.
The Court focused on the fact that the "legal
landscape [was] now significantly changed"
since passage of IRCAs employer sanction
provisions.3 4 Pointing to the IRCAs prohibition on employers' hiring of undocumented workers and workers' acceptance of
employment without work authorization,
the Court concluded that the NLRB must
deny back pay for work that could not lawfully be performed.
Hoffman led to an onslaught of litigation
by employers claiming that the decision
limits workers' rights in almost every
area of labor and employment law.
Fortunately courts have rejected the most
expansive views of the decision. In the
following section we outline agency and
court decisions in each area of the law
post-Hoffman and suggest ways by which
advocates can protect undocumented
immigrant workers' rights.

A. Remedies for Violation of Federal
Laws post-Hoffman
The Hoffman case involved Jose Castro, a
California factory worker who was fired Since Hoffman, the NLRB has denied
for his union-organizing activities. The back pay to undocumented workers for
20

See Nizmuddowlah v Bengal Cabaret Inc. 415 N.Y.S.2d 685, 686 (N.Y. App. Div. 1979) (recovery of wages must be
allowed to prevent unjust enrichment); Gates v Rivers Construction, 515 P2d 1020, 1022 (Alaska 1973) (employer who
knew workers' status should not be allowed to ignore his responsibility to pay wages); Montoya v Gateway Insurance
Company, 401 A.2d 1102 (NJ Super. A.D. 1979), cert. denied, 408 A.2d 796 (1979) (illegal status does not prevent a
plaintiff from recovering medical benefits and lost wages under insurance policy), Peterson v Neme, 281 S.E.2d 869 (Va
1981) (undocumented alien allowed to recover lost wages as an element of damages in a negligence action despite stipulation that working would have been illegal).
21

See Sure-Tan, 467 U.S. 883, 891 (1984); Del Rey Tortilleria Inc. 272 NLRB 1106 (1984), enforced, 787 F.2d 1118 (7th
Cir. 1986) (employer's demand that employees present social security cards and green cards two days after union filed
representation petition was an unfair labor practice).
22

Contreras v Corinthian Vigor Insurance Company, 25 F Supp. 2d 1053 (ND. Cal. 1998).

23E.g., in National Labor Relations Board v APRA Fuel Oil Buyers Group, 320 NLRB 408, aff'd, 159 F3d 1345 (2d Cir.
1998), the National Labor Relations Board (NLRB) conditioned the workers' reinstatement on their being able to verify
their employment eligibility as prescribed by the Immigration Reform and Control Act (IRCA) "within a reasonable time "
Because the employer knew at the time of hire that the discriminatees were not work-authorized, the NLRB tolled back
pay if, after a reasonable period, the discriminatees were unable to present documents necessary to comply with the
IRCA 320 NLRB 408 at 415, n.39.
24

Hoffman, 535 U.S. at 147
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any period during which they lacked work
authorization. Also, the NLRB has denied
reinstatement to workers illegally fired,
unless the workers could show current
lawful employment status. 5

tial immigration issue is lodged when an
employer establishes that it knows or has
reason to know that a discriminatee is
undocumented."27 In a recent case the
NLRB stated that a social security no-match
letter regarding a worker was not evidence
National Labor Relations Act. The
that the worker was in the country unlawNLRA covers undocumented workers, fully.? 8
and an employer who discharges an
employee in violation of the NLRA is Title VII and Other Antidiscrimination
liable regardless of the worker's immi- Laws. The EEOC enforces the Americans
gration status, the NLRB reaffirmed.
with Disabilities Act, Age Discrimination
in Employment Act, Equal Pay Act, and
For purposes of back pay, the NLRB does
Title VII of the Civil Rights Act, which
not distinguish employers not knowing
prohibits employment discrimination
that their workers were undocumented,
based on race, national origin, gender, or
as in Hoffman, from employers who
religion. After Hoffman the EEOC
"knowingly employed" undocumented
rescinded its favorable guidance on the
workers, even though the Supreme Court
remedies available to undocumented
did not address this issue. Hoffman preworkers but asserted that "[t he Supreme
cludes back pay for "work not perCourt's decision in Hoffman in no way
formed" as a remedy for undocumented
calls into question the settled principle
workers but permits back pay "for work
that undocumented workers are covered
previously performed under unlawfully
by the federal employment discriminaimposed terms and conditions," the
tion statutes."29
NLRB determined. The NLRB has left
open the question of whether back pay is The EEOC limits inquiries into workers'
available to undocumented workers who immigration status; the EEOC concludes
have been demoted.
that status, while possibly relevant in
determining remedies, has no bearing on
The NLRB states that "[c]onditional
liability. The EEOC states that it does not,
reinstatement remains appropriate to
on its own initiative, inquire into a workremedy the unlawful discharge of undocer's immigration status, nor does it conumented discriminatees whom an
sider an individual's immigration status
6
employer knowingly hires." A worker
when examining the underlying merits of
who benefits from such an order has a
"reasonable period" to establish work a complaint.
eligibility but is not entitled to back pay The first post-Hoffman appellate deciduring that period.
sion on the issue of inquiring into the
immigration status of plaintiffs who file
The NLRB's approach to disclosure of status
discrimination claims affirmed the
is instructive. It says that "[r] egions have no
EEOC's position. In Rivera v. NIBCO Inc.
obligation to investigate an employee's
the Ninth Circuit said that "the chilling
immigration status unless a respondent
effect that the disclosure of plaintiffs'
affirmatively establishes the existence of a
immigration status could have upon their
substantial immigration issue. A substanability to effectuate their rights ... out-

25

National Labor Relations Board General Counsel, Procedures and Remedies for Discriminatees Who May Be Unauthorized

Aliens after Hoffman Plastic Compounds Inc (July 19, 2002), available at www.lawmemo.corT/emp/nlrb/gcO2-06.htm
26
27

/d.
1d.

28Tuv Tamm, 340 NLRB No. 86, 2003 WL 22295361 (Sept. 30, 2003). For more information on "no-match" letters, see
Anita Sinha, Barriers in Immigrant Laborers' Access to Workplace Rights, in this issue.
29

U.S, Equal Employment Opportunity Commission, Rescission of Enforcement Guidance on Remedies Available to

Undocumented Workers Under Federal Employment Discrimination Laws (June 27, 2002), www eeoc.gov/policy/docs/undocrescind.html. However, at least one court questions an undocumented worker's standing to bring an Americans with Disabilities
Act claim. See Lopez v Superflex Ltd., 13 Am. Disabilities Cas. (BNA) 1339 (2002).
Clearinghouse REVIEW Journal of Poverty Law and Policy
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weighed NIBCO's interests in obtaining
the information." 3 ° The court found
that, were such discovery permitted,
"countless acts of illegal and reprehensi3
ble conduct would go unreported. 1
While the Rivera court did not decide
whether Hoffman applied to Title VII
cases, the court found it clear that
Hoffman did not make immigration status
relevant to a finding that an employer
engaged in national-origin discrimination under Title VII and therefore did not
require a court to allow discovery into
plaintiffs' immigration status.

vigorously enforce the FLSA without
regard to whether an employee is documented or undocumented."' 3 The statement does not address back pay for
undocumented workers who suffer retaliation on the job.
In Singh v.Jutla &C.D. &R's Oil Inc. a worker
and employer settled a claim for unpaid
wages; shortly thereafter the employer
turned the worker in to immigration
authorities. 3 4 The worker was found eligible for compensatory and punitive
damages. In Renteria v. Italia Foods the
court held that compensatory damages
remained available to unauthorized
workers post-Hoffman, but that back pay
and front pay were unavailable under the
FLSA. 3 5 Other courts have ruled in favor
of post-Hoffman undocumented plain6
tiffs as well'

The EEOC's post-Hoffnan statement did
not address compensatory and punitive
damages. However, under settled Title VII
case law, these damages should remain
available. Prior to Hoffman, the Second and
Seventh Circuits had held that punitive
damages were recoverable under Title VII
even in 2the absence of any other damage Other Federal Laws. The primary U.S.
3
law that protects workers' health and
award.
safety on the job is the Occupational
Fair Labor Standards Act. One of the Safety and Health Act (OSHA). This law
remedies that clearly survives Hoffman is does not exclude undocumented work"back pay" for undocumented workers ers. The Labor Department, in its statefor work actually performed under the ment referred to above, stated its intent
FLSA. "Back pay" under the FLSA differs to enforce the OSHA, the FLSA, the
from back pay under the NLRA and Migrant and Seasonal Worker Protection
antidiscrimination laws, where back pay Act, and the Mine Safety and Health Act
refers to payment of wages that the work- without regard to whether an employee
er would have earned if not for the unlaw- was documented or undocumented. 3 7
ful termination or other discrimination.
Under the FLSA "back pay" usually refers At least one federal court agrees that the
to payment of wages that the worker actu- Migrant and Seasonal Worker Protection
Act continues to protect undocumented
ally earned but was not paid.
farm workers. In a case brought by a class
In the wake of Hoffman the Labor of 3oo tomato-packing shed workers
in
Department said that it would "fully and
30
31
32

Rivera v NIBCO Inc., 364 F.3d 1057, 1063 (9th Cir. 2004).
1d at 1065.
See Cush-Crawford v Adchem Corp., 271 F.3d 352, 354 (2d Cir. 2001), and Timm v. Progressive Steel
Plating Inc, 137

F3d 1008, 1009 (7th Cir. 1998).
33

U.S. Department of Labor, Fact Sheet No 48: Application of U.S. Labor Laws to Immigrant Workers:
Effect of Hoffman
Plastics decision on laws enforced by the Wage and Hour Division, available at www.dol.gov/esWregs/compliancel
whd/whdfs48 htm. See also id., Hoffman Plastic Compounds Inc. v NLRB: Questions and Answers (on file with Rebecca
Smith).
34
35

SIngh v Jutla & CD. & R's Oil Inc, 214 F.Supp 2d 1056 (N.D. Cal. 2002).

Renteria v Italia Foods, No. 02 C 495, 2003 WL 21995190, 149 Lab. Cas. (CCH) P34-771 (N.D. I1. 2003).

36

FIores v Albertson's Inc., No. CV0100515AHM(SHX), 2002 WL 1162633 (C.D. Cal. 2002), Zeng Liu v Donna Karan
InternationalInc., 207 F Supp. 2d 191 (S.D.N.Y. 2002), Flores v Amigon, 233 F. Supp 2d 462 (E.D.N Y 2002) (overtime
pay). And see discussion infra on protective orders.
37

Fact Sheet No. 48, supra note 33 See also Hoffman Plastic Compound Inc. v NLRB Questions and Answers, supra
note 33
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Florida, the judge found that Hoffman
had
38
no effect on the workers' claims.
B. Remedies for Violation
of State Law
The Hoffman decision has revitalized
employers' arguments that undocumented workers are unprotected by state, as
well as federal, labor, and employment
laws. 3 9 Thus far state remedies for violations of wage and employment laws are
largely unaffected. Regardless of federal
court decisions on back pay and other
relief for workplace discrimination, a
strong argument is that states are free to
decide what remedies are available to
undocumented workers under their own
state laws. States vary in interpreting
their own laws differently from the
NLRA. Two states adopted administrative
policies, and one of them subsequently
passed a statute distinguishing Hoffman.
State case law has been both positive and
negative.

A California court of appeal addressed
incidents that preceded passage of a state
law preserving remedies for undocumented workers. The plaintiff sought
medical leave due to ovarian cancer; her
employment was terminated. She sued
for wrongful termination and for violation of California's family leave law and
was barred from claiming wrongful termination because she had given her
employer fraudulent immigration documents. Because neither party cited the
new California law, the court concluded
that the parties had waived any argument
based on that provision. 4 0

State Agency Statements on Antidiscrimination Remedies. Shortly after
Hoffman, California's Department of
Industrial Relations clarified that it would
continue to seek back pay for undocumented workers. 4 ' Following that statement, the
legislature reaffirmed that "[a]ll protections, rights, and remedies available under
state law, except any reinstatement remedy
prohibited
by federal law, are available to all
State Court Decisions on Back Pay. State
individuals
regardless of immigration stacourts have not fully addressed the availtus
who
have applied for employment who
ability of back pay under state discrimination laws since Hoffman. State back pay are or who have been employed, in this
4
claims may remain unaffected for the state." 1 Washington State's Human Rights
same reasons that the Ninth Circuit in Commission also clarified that it would
Rivera found that Hoffman did not affect continue to seek back pay as a remedy for
Title VII claims, and because additional violation of the3 state's Law Against
arguments support independent state Discrimination.4
policy in this area. Some case law is negClaims for Wage Loss Under State Law.
ative, but distinguishable.
Although state courts continue to hold

38

Martinez v Mecca Farms, 213 FR.D. 601 (S.D. Fla. 2002).

39post-Hoffman, a federal district court in Illinois ruled that a worker's suit against his coworker for injuries arising out of
an automobile accident was barred by workers' compensation law; therefore the court did not reach the defendant's
argument that the immigrant plaintiff would not have been entitled to lost wages after Hoffman. See Flores v. Nissen,
213 F Supp. 2d 871 (N.D. III. 2002).
40

Morejon v Terry Hinge and Hardware, No. B162878, 2003 WL 22482036 (Cal. Ct. App. 2003). A New Jersey court
also held that a worker claiming discriminatory termination under New Jersey's Law Against Discrimination was not entitled to claim economic or noneconomic damages because she could not be lawfully employed. In that case the employer refused to reinstate the plaintiff following maternity leave. However, the New Jersey superior court recognized that
there might be cases where "the need to vindicate the policies of the [Law Against Discrimination] ... and to compensate
an aggrieved party for tangible physical or emotional harm" would lead it to conclude that an individual should be able
to seek compensation for that harm. Crespo v Evergo Corp., 841 A 2d 471 (N J. Super. Ct. App. Div. 2004). The case is
on appeal.
41

California Department of Industrial Relations, All California Workers Are Entitled to Workplace Protection (May 31,
2002), www.dir.ca.gov/qaundoc.html.
42

See CAL.CiV.CODE§ 3339 (West 2002); CAL.Gov'T CODE
§§ 7285 etseq. (West 2002),
et seq. (West 2002); CAL.LAB. CODE§ 1171.5 (West 2002).

CAL.HEALTH
& SAFETY
CODE§§

43

24000

Letter from Susan Jordan, Executive Director, Washington State Human Rights Commission, to Antonio Ginatta,
Director, Washington State Commission on Hispanic Affairs (Oct. 7, 2002) (on file with Rebecca Smith).
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that immigrants may claim unpaid wages
under state law after Hoffman, some decisions are troubling. In the first cases to
emerge, courts held, as they have in FLSA
cases, that wages for work already performed should be distinguished from
traditional back pay disallowed in
Hoffman.44 California and Washington
labor agencies' statements referred to
above, as well as a New York attorney
general opinion, also assure undocumented workers that their rights to collect unpaid wages will continue to be pro tected post-Hoffman. 4 5

contemplate filing a claim and on those
who have courageously filed claims.

Decisions have been uneven with respect to
wage loss in tort cases since Hoffman.
Courts in California and Texas held that lost
wages were recoverable.4 6 A court in
Kansas held that such lost wage claims were
courts
affected by Hoffman.4 7 New York
8
have reached conflicting results.4

Interviewing. Good representation
begins with good interviewing. After
assuring a client that the lawyer will protect the client's status, the lawyer should
ask what that status is and whether and
how the employer knows the status and
where the client is living. 4 9 Attorneys
need to know the client's precise status
and what the employer knows in order to
protect clients from employer harassment and extrajudicial actions such as
turning in workers to U.S. Immigration
and Customs Enforcement.

C. Protecting Clients from
Intrusive Discovery
Persistent attempts by employer defendants to inquire into plaintiffs' immigration status constitute perhaps the greatest obstacle that immigrant workers face
in pursuing their employment and labor
rights after Hoffman. Employers who hire
large numbers of undocumented workers
and are served with a complaint take a
sudden interest in compliance with
immigration laws. Discovery into immigration status is likely to have a serious
chilling effect on immigrant workers who

Advocates have access to a number of
tools to protect clients in these circumstances. Clients should never disclose
their status in litigation unless their
attorney fully understands the implications of the disclosure on both the litigation and on the clients' future. In some
cases immigrant workers have disclosed
their status only to find themselves
deported. It is almost never in the client's
best interest to make such a disclosure
voluntarily.

Informal Discovery Protection Provisions.
Lawyers have a variety of informal tools
available in negotiating intrusive questions
about immigration status. Where status is
clearly not relevant (e.g., in cases with no
claim for back pay), the advocate may
explain to opposing counsel that immigration status is irrelevant to the underlying

44See Valadez v El Aguila Taco Shop, No. GIC 781170 (Cal. Super. Ct. 2002) (holding that Hoffman does not affect an
undocumented worker's right to recover unpaid wages under the California Labor Code), De la Rosa v Northern Harvest
Furniture, 210 FR.D. 237 (C.D. III.2002). However, one court, sitting as a small claims court in New York, limited workers' ability to recover unpaid wages after Hoffman. In Ulloa v Al's All Tree Service Inc., 768 NY.S.2d 556 (N. Dist. Ct.
2003), the court limited a landscape worker to recovery of minimum wage, not the contract wage that the worker
claimed was promised. This ruling appears to conflict with the New York attorney general's policy to continue recovering
wages on behalf of undocumented workers after Hoffman (see note 45 infra).
45

See Formal Opinion No. 2003-F3, Ability of Department of Labor to Enforce Wage Payment Laws on Behalf Of
Undocumented Immigrants, available at www.oag.state.ny.us/lawyers/opinions/2003/forma/2003_f3.html.

46

Hemandez v Paicius, 109 Cal. App. 4th 452 (Cal. Ct. App. 2003), Tyson Foods v Guzman, 116 S W 3d 233 (Tex Civ.
App. 2003).
7
4 Hernandez-Cortez v Hernandez, No Civ.A. 01-1241-JTM, 2003 WL 22519678 (D. Kan. Nov 4, 2003).

48Balbuena v IDR Realty LLC, No 110868/2000 (N.Y. Sup. Ct. May 16, 2003); Cano v Mallory Management, 760 N YS
2d 816 (N.Y. Sup. Ct. 2003); Majilnger v Cassino Contracting Corp., 766 NY.S.2d 332 (N.Y. Sup. Ct. 2003).
49

Immigrant clients at first may have great difficulty understanding the attorney-client relationship and confidentiality and
may mistrust the legal system and lawyers. Attorneys must establish a trustful relationship with clients before getting
these details Before delving into the details of a person's immigration status, lawyers may find it useful first to explain
the protection provisions of the law "whether you are documented or not," The attorney should make sure that the focus
in the interview is on the client's substantive rights, not immigration status details
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claim and that threats to turn a worker in to agency policy does not strictly prohibit
Immigration and Customs Enforcement enforcement action during a labor disconstitute retaliation under many state and pute.
federal laws.5 °
Similarly advocates may want to remind
The advocate also may share with the Labor Department officials of the departemployer or defense counsel that ment's 1998 memorandum of underImmigration and Customs Enforcement standing with the Immigration and
will generally not respond if the employer Naturalization Service; the memoranattempts to retaliate. According to a dum allows undocumented workers to
policy of the Immigration and Natural- file complaints with the department
ization Service, the Immigration and without fear of negative repercussions to
Customs Enforcement's predecessor, their immigration status.S The memowhen Immigration and Customs Enforce- randum also states that the department
ment receives information concerning the will not inspect employment verification
employment of undocumented or unau- requirements in investigations arising
thorized aliens, officials must "consider" from worker- initiated complaints.
whether the information is being given to
interfere with employees' rights to Formal Discovery Protection Provisions.
An increasing number of defense attorneys
organize or enforce other workplace
rights, or whether the information is are using the discovery process to inquire
being given to retaliate against employ- into a plaintiffs immigration status, ostensibly to obtain information relevant to damees to interfere with those rights. If
Immigration and Customs Enforcement ages claims. But these measures clearly
determines that the information may serve to intimidate the plaintiff into drophave been given in order to interfere with ping the charges for fear of retaliation and
immigration consequences. In many cases
employees' rights, "no action should be
taken on this information without the advocates should seek formal discovery proreview of District Counsel and approval tection. A substantial body of favorable case
of the Assistant District Director for law supports protective orders.
Investigations or an Assistant Chief The recent Ninth Circuit decision in Rivera
Patrol." 5 1
upholding a protective order postIn appropriate circumstances employee Hoffman suggests that at least some courts
representatives or advocates should con- understand this dynamic. Weighing plainsider alerting Immigration and Customs tiffs' interest in nondisclosure against the
Enforcement that any received "tips" employer's argument that it "needed" disrelated to a workplace having labor dis- closure of status to argue that plaintiffs
putes may be motivated by retaliation. were not entitled to back pay under Title
Advocates may want to supply copies of VII after Hoffman, the court said:
charges or complaints (with information
identifying particular employees redacted) and a copy of the Field Manual section cited above since Immigration and
Customs Enforcement officials may be
unfamiliar with or lack easy access to it.
However, advocates should first make
sure that they are familiar with local
agency practice in this regard since

Granting employers the right to
inquire into workers' immigration
status in cases like this would allow
them to raise implicitly the threat
of deportation and criminal prosecution every time a worker, documented or undocumented, reports
illegal practices or files a Title

50

See, e.g., Sure-Tan, 467 U.S. at 894(1984) (NLRA); Contreras v Corinthian Vigor Ins. Co, 25 F.Supp.2d 1053 (ND. Cal.
1998) (FLSA); Singh, 214 FSupp.2d at 1061, and the agency statements post-Hoffman, noted above
51
Special Agent's Field Manual 33.14(h) ("Questioning Persons During Labor Disputes") (on file with Rebecca Smith). The
Field Manual section was originally designated an Operating Instruction and numbered 287 3.
52

See http://dol.gov/esa/whatsnew/whd/mou/nov98mou.htm
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VII action. Indeed, were we to
direct district courts to grant
discovery requests for information related to immigration status in every case involving
national origin discrimination
under Title VII, countless acts of
illegal and reprehensible 3conduct would go unreported.5

dy. The court so held in a recent Title VII
case from the Northern District of
California, quoting from the dissent in
Hoffman: "'Were the Board forbidden to
assess back pay against a knowing
employer-a circumstance not before us
today [citation omitted]-this perverse
economic incentive, which runs directly
contrary to the immigration statute's
basic objective, would be obvious and
Another example is Mores v.Albertson's.54
serious.'"56
There defendants used Hoffman to
request immigration documents from NLRB Process as a Guide. As noted
class members, who were janitors seek- above, the NLRB's approach is instructive
ing unpaid wages under state and federal for courts ruling on defense claims of
law. The court held that Hoffman did not need-to-know immigration status:
apply to claims of unpaid wages and "Regions have no obligation to investinoted that allowing such discovery was gate an employee's immigration status
certain to have a chilling effect on the unless a respondent affirmatively estabplaintiffs and could cause them to drop lishes the existence of a substantial
out of the case rather than risk disclosure immigration issue. A substantial immiof their status. In Zeng Liu a similar case gration issue is lodged when an employer
for unpaid wages, the defendant sought establishes that it knows or has reason to
disclosure of plaintiff garment workers' know that a discriminatee is undocuimmigration status; the federal court mented."57 Thus an employer should not
denied the request on the grounds that be allowed to raise a plaintiff's immigrarelease of such information would be tion status without showing that the issue
more harmful than relevant. 5 5
is relevant and that the employer
Where a particular form of relief is not so obtained the information lawfully and
clearly available to the undocumented, independently of the proceeding.
the advocate still may request a protective Motions in Limine. Since Hoffman,
order to obtain a ruling on relevance employers often argue that an immigrant
before the plaintiff decides whether or worker's status is relevant in determinnot to disclose status, plead the Fifth ing whether the worker properly mitigatAmendment on potential criminal viola- ed damages. In Rodriguez v. The Texan, the
tions, or modify requests for relief.
plaintiff filed a motion in limine and
"Knowing" Employers. Where the barred the employer from arguing failure
employer knew of the worker's status to mitigate-an affirmative defense that
8
from the outset of the employment rela- is waived if not pled.5 The court noted
tionship, the advocate could distinguish that "it surely comes with ill grace for an
Hoffman and preserve a back-pay reme- employer to hire alien workers and then,
if the employer itself proceeds to violate
53

Rivera, 364 F3d at 1065

54

FIores v Albertson's Inc., 2002 WL 1162633 (examining Hoffman and finding its holding
does not support discovery
of plaintiffs' immigration status).
55

zeng Liu v Donna Karan International, 207 F Supp. 2d 191 (S.D.N.Y. 2002); see
also Topo v Dhir, 210 F.R.D. 76

(SDNY 2002), and Flores v. Amigon, 233 F Supp 2d 462 (E.D N Y 2002) For cases decided prior to Hoffman, see In

re Reyes, 814 F2d 168 (5th Cir 1987), and Romero v. Boyd Brothers Transportation Co., Civ A. No. 93-0085-H, 1994
WL
507475 (Va. D. Ct. 1994) In Escobar, 814 F Supp. at 1493, the court noted that the plaintiffs had refused to answer
questions about their status and held that the status was irrelevant to claims under the Agricultural Worker Protection
Act.
56
57

Singh, 214 F Supp. 2d at 1061
National Labor Relations Board General Counsel, supra
note 25.

58

Rodnguez v The Texan, No 01 C 1478, 147 Lab. Cas. P 34,633, 2002 WL 31061237 (N.D. Ill.
2002), supplemented
by 2002 WL 31103122 (N.D. Ill. Sept 16, 2002).
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the Fair Labor Standards Act (which this
Court does not of course decide, but must
assume for purposes of the present
motion), for it to try to squirm out of its
own liability on such grounds." 5 9
III. Immigrant Workers and Safety
Net Programs
In contrast to federal labor laws, coverage
under safety net programs that protect
unemployed, disabled, or retired workers often hinges on workers' immigration
status. With the exception of workers'
compensation benefits, eligibility for
safety net programs is often restricted to
a narrower group of immigrants than just
those who are "lawfully present" in the
United States.

undocumented, are not entitled to workers' compensation.
Both before and after Hoffman, undocumented immnigrants have been entitled to
workers' compensation in nearly every
state; Wyoming, through an express exclusion in its workers' compensation statute, is
the sole exception. 6 ' Every court that has
considered whether undocumented workers are covered under a state's workers'
compensation law, again with one exception, has answered in the affirmative. 6 1 The
single anomaly is a decision from
Virginia. 6 , Immediately after the ruling,
employers facing a prospect of tort liability
convinced the legislature to reinclude
63
undocumented workers in the state law.

Coverage and Wage Loss Benefits PostHoffman. In workers' compensation
cases in eleven states in less than two
Poverty law advocates know that immi- years, state agencies and courts have
grants, especially undocumented immi- decided that immigrant workers, even
grants, work disproportionately in dan- those who are undocumented, continue
gerous and low-paid jobs. When these to be entitled to workers' compensation
workers go without wages due to injury or benefits. 6 4 Most have granted undocuaccident, they are in dire need of wage mented immigrants the full range of
loss compensation. Nonetheless Hoffman benefits, including both medical benefits
caused an onslaught of litigation in which and lost wages. Only one case, Sanchez t,.
employers argued that injured workers, if Eagle Alloy Inc., expressly limited wage
A. Workers' Compensation

59
60

Rodnrguez, 2002 WL 31061237 at *3.

Wyo. STAT,
ANN. § 27-14-102(a)(vh) (2004).

61

See Champion Auto Body v Gallegos, 950 P2d 671 (Colo. Ct. App 1997); Gene's Harvesting v Rodnguez, 421 So. 2d
701, 701 (Fla. Dist Ct. App. 1982); Pablo D. Artiga v M.A. Patout and Son, 671 So. 2d 1138, 1139 (La. Ct. App. 1996);
Lang v Landeros, 918 P2d 404 (Okla. Ct. App. 1996); Gayton v Gage Carolina Metals Inc., 560 S.E2d 870 (N.C. Ct. App
2002); Ruiz v Belk Masonry Co., 559 S.E.2d. 249 (N.C. Ct. App. 2002); Rivera v. Trapp, 519 S E.2d 777 (N.C.Ct. App.
1999); Mendoza v Monmoth Recycling Corp., 672 A.2d 221 (N.J.
Super. Ct. 1996) The Reinforced Earth Co v Workers'
Compensation Appeal Board, 749 A.2d 1036 (Pa.Commonw. Ct. 1999), Dowling v Slotnik, 712 A.2d 396, 403 (1998),
Dynasty Sample Co. v Beltrain, 479 S.E.2d 773 (Ga. 1996); Rajeh v Steel City Corp. 2004 Ohio App. LEXS 2890 (Ohio
Ct. App. June 15, 2004); Commercial Standard Fire and Marine Co. v Galindo, 484 S.W 2d 635, 637 (Tex. Civ. App. 1972);
Fernandez-Lopez v Jose Cervino Inc., 288 N.J.
Super 14, 20, 671 A.D.2d 1051, 1054 (N.J.
Super. Ct. App. Div. 1996),
Iowa Erosion Control v Sanchez, 599 N.W.2d 711, 715 (Iowa 1999) ("The employer has furnished no authority to support its view that, on grounds of policy or morality, [decedent worker's surviving mother's] immigration status has any
bearing on her entitlement to benefits."); Del Taco v Workers' Compensation Appeals Board, 79 Cal. App. 4th 1437,
1439-42 (Cal. Ct. App. 2000) (holding that the California workers' compensation laws apply to aliens but do not
"expressly authorize vocational rehabilitation benefits for an 'illegal worker'" who is not otherwise "medically eligible").
62

Granados v Windson Development Corp., 257 Va. 103 (1999).

63 See VA. CODE ANN. 65.2-101 (2004).
64

See Tiger Transmissions v.Industrial Commission of Arizona, No. 1 CA-IC 02-0100 (Ariz. Ct. App. May 29, 2003),
Safeharbor Employer Services Inc. v Velazquez, 860 So. 2d 984 (Fla. App 2003); Wet Walls Inc.
v Ledezma, 598 S.E2d
60 (Ga. Ct. App. 2004); Medellin, Board No. 03324300 (Mass. Dep't of Indus. Accidents Dec. 23, 2003); Sanchez v Eagle
Alloy
Inc.,
658 N.W.2d 510 (Mich. Ct. App. 2003), order vacated by Sanchez v Eagle Alloy Inc.,
684 N.W.2d 342 (2004),
Correa v Waymouth Farms Inc.,
664 N.W.2d 324 (Minn. 2003); Ortiz
v Chief Industries Inc.,
DOC:201 NO 1725, 2002
WL 31771099 (Neb Workers' Comp. Ct 2002); The Reinforced Earth Company v Workers' Compensation Appeal Board
(Astudillo), 810 A.2d 99 (Pa. 2002); Silva
v Martin Lumber Company,No. M2003-00490-WC-R3-CV, 2003 WL 22496233
(Tenn. Workers' Comp. Panel 2003); Appellant v Respondent, No. 022258-s, 2002 WL 31304032 (Tex Workers' Comp
Comm'n 2002).
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loss benefits, under a very specific exclusion in Michigan law. 65

B. Unemployment Insurance

percent, while others limit the familial
relationships that qualify for compensation. 6 7 Others limit coverage based on
the length of time a migrant has been a
citizen (Wisconsin), the laws of the alien
resident beneficiary's home country
(Washington), or the cost of living in the
alien resident beneficiary's home country (Oregon). 6 8 Although these laws do
not explicitly discriminate on the basis of
alienage alone, they disproportionately
deny benefits to nonnationals, whose
beneficiaries are most likely to be nonresident aliens.

Immigration Status in the "Base Year."
Under federal law, immigrants may use
their "base year" wages to qualify for the
first twenty-six weeks of unemployment
insurance benefits if they () were admitted for permanent residence at the time
services were performed, (2)were lawfully in the United States for the purpose
of performing services, or (3) were "permanently residing in the United States
under color of law," a status commonly
known as "prucol." 6 9

To be eligible for unemployment insurance immigrant workers must satisfy the
Vocational Rehabilitation. Workers
same basic requirements as other workinjured on the job normally receive vocaers. They must be unemployed through
tional rehabilitation benefits as part of
no fault of their own, have enough wages
the overall workers' compensation beneearned or hours worked to establish a
fits package. The purpose is to retrain an
claim, be able and available to work, and
injured employee to perform the same
seek and not refuse "suitable" work.
job or a different job at the same company. Courts in Nevada and California con- Under federal law, immigrant workers
clude that unauthorized workers are not must fall into particular immigration catentitled to vocational rehabilitation6 6ben- egories to qualify for unemployment
efits under certain circumstances.
insurance. States consider immigrants'
at both the time the work was perDeath Benefits. Workers' compensation status
(the "base year") and the time the
formed
laws in many states bar family members
for benefits (the "benefit
applied
worker
of workers killed on the job from receivprinciple, as interpretbasic
The
year").
ing full benefits if the family members
Department, is that an
Labor
the
by
ed
live outside the United States and are not
must have a valid
worker
immigrant
U.S. citizens. States limit compensation
at both times.
authorization
employment
in several ways. Some offer only a permore immihelp
can
advocates
However,
centage of the benefits that a lawful resibenefits.
for
qualify
dent would have received, generally 50 grant workers

65

Sanchez, 658 N.W.2d at 510, order vacated by Sanchez, 684 N.W.2d at 342

Tarango v State Industrial Insurance System, 25 R3d 175 (Nev. 2001), Foodmaker v Workers' Compensation Appeals
Board, 78 Cal. Rptr 2d 767 (Cal. Ct. App. 1999).
66

67

See, e.g., ALA. CODE§ 25-5-82 (2002) (compensation limited to dependents who were actual state residents at time of
worker's death); ARK. CODEANN. § 11-9-111 (2002) (surviving wife or children only, or parents if no wife or children; state
may limit compensation to 50 percent of rate for residents); 19 DEL.CODEANN. § 2333 (2001) (compensation limited to
nonresident wife and children at 50 percent of rate for residents); IOWACODE§ 85.31 (2002) (compensation amount limited to 50 percent); Ky. REV. STAT. ANN. § 342.130 (2001) (compensation limited to widows, widowers, and children at 50
percent of rate for residents); 77 PA. CONS. STAT § 563 (2002); S.C. CODE ANN. § 42-9-290 (2001) (compensation payable
to spouse and child only).
68

§ 656232 (2001)
§ 102.51 (2001); WASH REV.CODE§ 51.32.140 (2002); OR. REV.STAT.
Wis. STAT.

6926 U.S.CA. § 3304(a)(14)(A) (2002). The first twenty-six weeks of benefits are state-funded "Extended benefits," paid
during times of recession and generally after workers have been unemployed for more than twenty-s weeks, are federally
funded. To qualify for these benefits, which are explicitly made "federal public benefits" under the 1995 welfare reform law,
(1999)
immigrants must be among the "qualified" immigrants currently eligible for welfare benefits. 8 U.S.C. § 161 1(c)(1XB1)
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The first two categories are self-explana- unconditional permission to be in the
tory, but the third, "permanently resid- United States qualify under this category,
ing under color of law," is much broader, but this interpretation is not consistent
and the Labor Department has a series of with the usual meaning of the term perpolicies to define this category. 7 0 Other manently residing."7' Advocates should
immigrants may also qualify for the first argue in individual cases that an immitwenty- six weeks of unemployment ben- grant who intends to remain permanentefits. The law does not directly mention ly in the United States is "permanently
these immigrants, but it generally covers residing" in this country.
people who are in the United States with
the knowledge and permission of the U.S. Under Labor Department policy, a prucol
Citizenship and Immigration Services. immigrant must also have work authoriAdvocates may be able to help an immi- zation in order to count base period
grant client qualify for benefits if the wages toward a claim.72 This policy conimmigrant has applied for a particular flicts with the statute itself, which covers
immigration status and has some indica- immigrants who have either prucol status
tion that the agency knows of the person's or work authorization. Advocates should
presence and does not intend to seek argue that prucol status in the base year is
sufficient to establish a claim.73
deportation.
"Permanently Residing" in the United Immigration Status During the Benefit
States. Immigrants whose base period Year: "Able and Available." Under the
of every state, a claimant must be
wages are counted for a claim under the laws
"able and available" to work in order
to
prucol category must also show that they
receive
unemployment
compensation.
are "permanently" residing in the United
States. "Permanence" means a relation- Some immigrants have successfully
ship that is continuing or lasting. The argued that a person who is not legally
Labor Department says that only people authorized to work, but who is physically
who have been granted some kind of capable of doing work, should be considered "able and available." However, most
70

According to the Labor Department the following immigrants are "permanently residing [in the United States] under color of
law," or "prucol": refugees; immigrants who have been granted political asylum; immigrants who have been "paroled" into
the United States ("parole" in this context is unrelated to the criminal justice system), immigrants who have received "withholding of deportation"; "conditional entrants" (a category used before 1980 to describe refugee status); Cuban and Haitians
who have been granted parole, applied for asylum, or have not received a final order of deportation; immigrants who have been
notified in writing that deportation action will not be taken against them or that deportation is indefinitely delayed; certain
immigrants presumed to have been lawfully admitted for permanent residence under 8 C.FR § 101, which covers narrow categories of immigrants who entered from certain countries at different times, all prior to 1943; and immigrants who have been
granted a lawful status that allows them to remain in the United States for an indefinite period. U.S. Department of Labor,
Unemployment Insurance Program Letter No. 01 -86, Change 1: Aliens Permanently Residing in the United States Under Color
of Law (Feb. 16, 1989), available at wwwows.doleta.gov/dmstreeluip/uipl86/uipl-0186c1.htm. Other groups of immigrants
should also qualify for the first twenty-six weeks of benefits, even though they are not directly mentioned in Labor Department
policy. These groups include Amerasians (those fathered by U.S. citizens during the conflict in southeast Asia and family members of these Amerasians), battered spouses or children approved or with applications pending under the Violence Against
Women Act, and immigrants who have been granted cancellation of removal.
71

1d.

72U.S. Department of Labor, Unemployment Insurance Program Letter No. 1-86, Eligibility of Aliens for Unemployment
Compensation Under Section 3304(a)(14), FUTA (Oct. 28, 1985), available at www.ows.doleta.gov/dmstreeuip'uipl86/
uipl_0186.htm.
73

See Industrial Committee of State of Colorado v Arteaga, 735 R2d 473, 478 (Colo. 1987) (noncitizen spouses of U.S. citizens
with visa applications pending found prucol and eligible for unemployment benefits), Division of Employment and Training v
Turynski, 735 P2d 469, 472 (Colo. 1987) (asylum applicant found prucol and eligible for benefits); Lapre v Department of
Employment Security, 513 A.2d 10, 13 (R.L 1986) (claimant granted deferred inspection and given time to apply for visa found
prucol and eligible for benefits); Antillon v Department of Employment Security, 688 P2d 455, 458-59 (Utah 1984) (applicant
for suspension of deportation found prucol and eligible for benefits); Gillar v Employment Division, 717 P2d 131, 136-37 (Or.
1986) (asylum applicant in deportation proceeding found prucol and eligible for benefits), Sandoval v. Colorado Division of
Employment, 757 P2d 1105, 1108 (Colo. App. 1988) (applicant for suspension of deportation who lacked work authonzation
during base period was prucol and eligible for benefits); Vasquez v Review Board of Indiana, 487 N.E.2d 171, 174 (Ind. App.
1985) (asylum applicant found prucol and eligible for benefits); Rubio v Employment Division, 674 P2d 1201, 1203 (Or, App.
1984) (claimant with pending visa application was prucol, despite lack of work authorization, and eligible for benefits).
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number. However, immigrant workers
who attain "qualified alien" status may
correct their wage records in order to
receive social security benefits or to
establish forty qualifying quarters of
earnings to access other federal meansSome immigrants, such as refugees and
tested benefits, such as Supplemental
asylees, have work authorization incident Security Income (SSI) and food stamps.
to their status and so can satisfy the "able
and available" requirement merely by Wage earners or their survivors may ask
proving their status.75 Still others, such the Social Security Administration to
8
as TN visa applicants, whose status con- correct the worker's wage record.7
fers automatic work authorization as Ordinarily a request should be made
soon as a job is offered, have successfully within three years, three months, and fifargued that they are "able and available" teen days after the year in which the
for work and therefore have been granted wages were earned. A request made after
unemployment benefits.7 6 Sometimes this time limit may be filed and considimmigrant workers apply for renewal of ered, but the wage earner must rebut a
work authorization, and the Citizenship presumption that no wages were paid.
and Immigration Services delays Advocates should advise immigrant wage
issuance of the work authorization card. earners that earnings corrections made
Immigrants who can show that they by the Social Security Administration will
received employment authorization in be reported to the Internal Revenue
the base year and filed a timely renewal Service (IRS) and may have tax and
application may successfully argue that immigration consequences, including
renewal is a mere formality and that they tax evasion charges and good moral charare able and available to work.
acter questions that may be a bar to naturalization.79
C. Social Security Benefits
courts, and the Labor Department, say
that in order to show that a claimant is
"able and available" for work at the time
of application, the claimant must have
work authorization. 74

Immigrants who are not "qualified
aliens" are ineligible for many federal
public benefits, including social security
benefits.77 Even immigrants who have
paid into the system by way of mandatory
payroll withholding are unable to benefit
from the social security system if their
earnings were not properly credited due
to a discrepancy, or 'no match," between
the worker's name and social security

IV. Tax Issues
Immigrants and nonimmigrants generally qualify for the same tax exemptions
and credits, including the child tax credit, the additional child tax credit, the
child and dependent care credits (when
the worker pays for child care), and tax
credits for educational expenses, but
must file a tax return to claim the credits.

74U.S. Department of Labor, Unemployment Insurance Program Letter No. 12-03, SAVE [Systematic Alien Verification
of
Entitlement]-Automated Secondary Verification of Aliens' Status (Jan. 2, 2003), available at httpJ/wdr.doleta.gov/directives/attach/UlPL1 2-03.html.
75See U.S. Department of Justice, Immigration and Naturalization Service, Legal Opinion on Employment
Authorization
of Aliens Granted Asylum (June 17, 2002), and U.S. Department of Justice, Immigration and Naturalization Service,
Memorandum on the Meaning of 8 CFR 274a.12(a) as it Relates to Refugee and Asylee Authorization for Employment
(March 10, 2003), available at www masslegalservices.org/cat/723.
76

See, e.g., In re Rahmat R. Kdarghehpoush, Rev No 2003-0371, (Wash. State Employment Sec. Dep't Comm'r
March

7, 2003) (decision).
77

For the definition of "qualified alien," see 8 U.S.C.A § 1641 (2002).

78

For guidance in correcting social security earnings records, see Linda Landry & Ethel Zelenske, Social Security Policies
and Procedures for Earning Quarters of Coverage and Correcting Earnings Records (1997), available at www.massegalservices.org; and Ethel Zelenske, Proving Evidence of Wages to Correct Social Security Earnings Records (Feb- 1997),
available at www.masslegalservices.org.
79

See Landry & Zelenske, supra note 78, at 7.
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An individual tax identification number
allows a worker to claim the credits listed
above, but a valid social security number
is necessary for a worker and anyone listed on the worker's tax return to claim the
8
earned income credit. O
The earned income credit allows lowand moderate-income people to reduce
or eliminate their taxes and receive cash
back. 8 ' For the 2oo2 taxyear, twenty-one
million U.S. families received the
credit. 8 2 Requirements to claim it vary
with whether the taxpayer has children,
but generally one must have "earned"
income (such as wages) and the children
must reside with the earner. A working
parent need not show proof of financial
support for the child in order to claim the
earned income credit, and a custodial
parent who receives child support may
claim the credit. 8 3 Sixteen states and the
District of Columbia have enacted their
own earned income credits based on the
federal credit. 8 4

not have their permanent residence
jeopardized by a "public charge" label,
nor does the credit indicate that a worker
is unable to be self-supporting.
The child tax credit refunds up to $1,ooo

(in the 2oo3 tax year) per dependent
child under 1; to receive the credit
immigrant families may file their tax
return with either a social security number or an individual tax identification
number. The child in question must be
either a U.S. citizen or a U.S. "resident"
8
for tax purposes. 5
Immigrant families who have several
children and owe taxes likely also qualify
for the additional child tax credit. If
immigrant parents, in order to work, pay
a child care provider, an after-school or
preschool program, or even a licenseexempt caregiver, they may claim the
child and dependent tax credit.

Individual Tax Identification Numbers.
In 1996 the IRS began issuing individual tax
Funds received through the earned identification numbers to individuals who
income credit will not affect a family's must file income tax returns but are ineligieligibility for public benefits such as SSI, ble for social security numbers. To date,
Medicaid, food stamps, or federally seven million individual tax identification
assisted housing programs if the family numbers have been issued; in taxyear 2ool
spends the funds soon after receiving alone, over half a million income tax
them (within a month for SSI and returns-contributing $305 million to the
filed by using the
Medicaid, and within a year for food U.S Treasury-were
86
numbers.
stamps). Likewise, immigrant workers
who receive the earned income credit will
80

For more information on tax issues affecting immigrants and sources of tax assistance for immigrants, see Iris E.
Coloma-Gaines, Tax Assistance for Immigrants, in this issue.
81By filing Form W-5 with the employer, a worker may also claim the earned income credit during the year, known as
the advance earned income credit.
82

CENTERON BUDGETAND POLICYPRIORITIES,EIC PARTICIPAT1ON
FORTAx YEAR 2002, BY STATE,available at www.cbpp.org/eic2OO4eicO4state-chart.pdf. The Center on Budget and Policy Priorities tracks the eligibility requirements and benefits of tax credits available
to low-income workers and annually offers an earned income tax credit outreach kit with flyers available in eighteen languages.
Advocates may copy and distribute the flyers to community groups and to their clients
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Internal Revenue Service Publication 596, available at www.irs.gov, explains the eligibility rules in detail.

84

The states are Colorado, Illinois, Indiana, Iowa, Kansas, Maine, Maryland, Massachusetts, Minnesota, New Jersey, New
York, Oklahoma, Oregon, Rhode Island, Vermont, and Wisconsin.
85

For tax purposes, unlike for immigration purposes, an individual who meets the "substantial presence test" of physically residing in the United States for 31 days during the current calendar year or 183 days during the previous three years
is considered a "resident." 26 U.S C § 7701(b)(1)(A) (2002).
86

Treasury Inspector General for Tax Administration, The Internal Revenue Service's Individual Taxpayer Identification
Number Creates Significant Challenges for Tax Administration (Jan 2004) (Reference No 2004-30-023), Letter from Rep
Ciro Rodriguez, Chairman, Congressional Hispanic Caucus, to John Snow, Secretary, U.S. Department of the Treasury (Jan
28, 2004); Press Release, Internal Revenue Service, IRSAnnounces Revisions to ITIN Applications (Dec. 17, 2003), available at www.irs.gov/newsroom/article/O,,id=l 12728,00.html

Clearinghouse REVIEW Journal of Poverty Law and Policy * September-October 2004

Protecting the Labor and Employment Rights of Immigrant Workers

The individual tax identification number
is a nine-digit number similar to the
social security number, except that it
starts with "g." One who is eligible for a
social security number, however, is not
eligible for a tax identification number;
the latter is available to a range of foreign-born persons, and therefore its use
does not create an inference regarding a
person's immigration status. 87

chilled. In a nation that prides itself on
the principle of equality, this limitation
on legal remedies must not survive.

Inthe meantime, with adequate information, advocates can assist immigrant
workers who assert the many labor protection provisions that are still available
to them; advocates can work to limit the
reach of the Hoffman decision. For workers who have lost jobs in the recession,
advocates can seek to ensure that unemU
U
U
ployment compensation laws are broadly
The Hoffman decision unleashed an construed and that disabled immigrants
onslaught of employer litigation on the have full access to safety net programs
issue of immigration status, involving intended to benefit them.
attempts to force workers to disclose
their immigration status and claims that As a nation, the United States must
antidiscrimination, wage and hour, decide to enforce labor and employment
labor, and even worker's compensation laws and their protection provisions on
laws no longer protect undocumented an equal basis for all workers, if it intends
workers. Some courts are siding with to have an equitable immigration policy,
employers. Workers are losing rights, a workable labor policy, and a credible
and their remaining rights are being human rights policy.
87

For more information on the mechanics, benefits, and risks of using an individual tax identification number, see Tyler Moran,
Access to Identification Documents for Immigrant: Restrictions Undermine Public Policy Goals, in this issue.

More Information
For information on the National Employment Law Program's Immigrant Worker
Justice Project, contact Rebecca Smith, Amy Sugimori (asugimori@nelp.org) at
212.285.3o5 ext. io2, or Catherine Ruckelshaus (cruckelshaus@nelp.org) at
212.285.3o25 ext. 1o7. Project resources are available online at www.nelp.org/iw-p
Join the program's active immigrant worker rights listserve, now with over 450 advocates. Send a blank e-mail to nelp- employmentrights- subscribe@yahoogroups. corm.
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